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I n  t h e  M a t t e r  o f :  

The C o u n c i l  o f  Schoo l  O f f i c e r s  
L o c a l  4 .  Amer i can  F e d e r a t i o n  o f  
o f  Teachers,  AFL-CIO. 
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L a b o r  O r g a n i z a t i o n ,  ) 

and 

The D i s t r i c t  o f  Co lumbia  P u b l i c  
Schoo ls ,  

Employer .  

D E C I S I O N  AND ORDER 

These t w o  cases  a r e  combined because t h e y  b o t h  r a i s e d  t h e  
i s s u e  o f  w h e t h e r  t h e  t h r e a t e n e d  u s e  o f  a r e c o r d i n g  d e v i c e  i n  
c o l l e c t i v e  b a r g a i n i n g  n e g o t i a t i o n s  s e s s i o n s  i s  a v i o l a t i o n  o f  t h e  
l a w  a n d  w h e t h e r  t h e  i n s i s t e n c e  b y  one p a r t y  t h a t  a n o t h e r  p a r t y  
g i v e  u p  a s u b s t a n t i v e  r i g h t  as  a p r e - c o n d i t i o n  t o  r e s u m i n g  
b a r g a i n i n g  i s  a v i o l a t i o n  o f  t h e  d u t y  t o  b a r g a i n  i n  good f a i t h .  

f i l e d  a n  U n f a i r  L a b o r  P r a c t i c e  C o m p l a i n t  (ULP)  a g a i n s t  t h e  
C o u n c i l  o f  S c h o o l  O f f i c e r s ,  L o c a l  4 ( U n i o n )  on March  18, 1985 
a l l e g i n g  t h a t  t h e  U n i o n  v i o l a t e d  t h e  Comprehensive M e r i t  Person-  
n e l  A c t  (CMPA) b y  i n s i s t i n g  on u s i n g  a t a p e  r e c o r d e r  d u r i n g  ne- 
g o t i a t i o n s  f o r  a new c o l l e c t i v e  b a r g a i n i n g  agreement .  The Un ion  
d e n i e d  t h e  a l l e g a t i o n ,  a s s e r t i n g  t h a t  t h e  i s s u e  i s  w h e t h e r  t h e  
U n i o n  c a n  b e  c o m p e l l e d  t o  s i g n  n e g o t i a t i o n  g round  r u l e s  wh ich  
f o r c e  i t  t o  g i v e  up i t s  r i g h t  t o  use a t a p e  r e c o r d e r  i n  t h e  
f u t u r e ,  i f  i t  e l e c t s  t o  do s o  a f t e r  g i v i n g  Management n o t i c e  of  
i t s  i n t e n t .  

On J u n e  5 ,  1 9 8 5  t h e  U n i o n  f i l e d  a n  Amended Answer t o  
U n f a i r  L a b o r  P r a c t i c e  C o m p l a i n t  and C o u n t e r - C o m p l a i n t .  The 
Amended Answer  a n d  C o u n t e r - C o m p l a i n t  w a s  n o t  accep ted  b y  t h e  
Board  because o f  i t s  p r o c e d u r a l  d e f i c i e n c i e s .  On J u l y  2, 1985, 
t h e  U n i o n  f i l e d  t h e  Amended Answer and C o u n t e r - C o m p l a i n t  a s  a new 
ULP w h i c h  i s  t h e  s u b j e c t  o f  Case No. 85-U-27. The U n i o n  a l l e g e d  

I n  Case No. 85-U-15, t h e  D.C. P u b l i c  S c h o o l s  (Management) 
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t h a t  Management  u n l a w f u l l y  r e f u s e d  t o  n e g o t i a t e  on s u b s t a n t i v e  
i s s u e s  and u n l a w f u l l y  i n s i s t e d  t h a t  t h e  U n i o n  s i g n  ground r u l e s  
f o r b i d d i n g  u s e  o f  a t a p e  r e c o r d e r .  The Un ion  a l s o  s t a t e s  t h a t  
Management's p o s i t i o n ,  " o f  r e f u s i n g  t o  b a r g a i n i n g  u n t i l  t h e  t a p e  
r e c o r d e r  i s s u e  i s  r e s o l v e d  b y  t h e  Board".  c o n s t i t u t e s  bad f a i t h  
b a r g a i n i n g .  

On J u n e  27, 1985,  t h e  B o a r d  r e f e r r e d  Case No. 85-U-15 t o  
a H e a r i n g  Examine r  f o r  a r e p o r t  and recommendat ion and d e l e g a t e d  
a u t h o r i t y  t o  t h e  E x e c u t i v e  D i r e c t o r  t o  r e f e r  t o  t h e  same H e a r i n g  
E x a m i n e r  a n y  i s s u e s  a r i s i n g  o u t  o f  t h e  Amended A n s w e r  a n d  
C o u n t e r - C o m p l a i n t .  A h e a r i n g  on t h e  combined cases  was s c h e d u l -  
ed f o r  A u g u s t  19. 1985 b u t  was h e l d  i n  a b e y a n c e  p e n d i n g  t h e  
outcome of m e d i a t i o n  e f f o r t s  b y  t h e  H e a r i n g  Examiner .  

On O c t o b e r  16, 1985, a ULP h e a r i n g  w a s  c o n d u c t e d  b y  t h e  
H e a r i n g  E x a m i n e r .  N e i t h e r  p a r t y  f i l e d  p o s t - h e a r i n g  b r i e f s  or 
e x c e p t i o n s  t o  t h e  H e a r i n g  E x a m i n e r ' s  r e p o r t  and recommendat ion.  
The H e a r i n g  E x a m i n e r  recommended t h a t  t h e  Board  d i s m i s s  b o t h  
ULP'S. 

I n  Case No. 85 -U-15  t h e  H e a r i n g  E x a m i n e r  f o u n d  t h a t  t h e  
U n i o n  d i d  n o t  i n s i s t  on t h e  use  o f  a t a p e  r e c o r d e r  t o  t h e  p o i n t  
of  impasse, b u t  o n l y  r e f u s e d  t o  s i g n  ground r u l e s  p r o h i b i t i n g  i t s  
use  o f  a t a p e  r e c o r d e r  i n  t h e  f u t u r e  i f  i t  d e s i r e d  t o  do so . - '  
A c c o r d i n g l y ,  t h e  H e a r i n g  E x a m i n e r  recommended t h a t  t h e  ULP 
a g a i n s t  t h e  U n i o n  be d i s m i s s e d .  

I n  C a s e  No.  85 -U-27 .  t h e  H e a r i n g  E x a m i n e r  f o u n d  t h a t ,  
a l t h o u g h  Management 's i n s i s t e n c e  t h a t  t h e  U n i o n  s i g n  a w r i t t e n  
agreement  p r o h i b i t i n g  t h e  u s e  o f  a tape  r e c o r d e r  a s  a p r e - c o n d i -  
t i o n  f o r  r e s u m i n g  n e g o t i a t i o n s  o n  s u b s t a n t i v e  i s s u e s  w a s  a 
t e c h n i c a l  v i o l a t i o n  of  t h e  law, t h i s  v i o l a t i o n  was p rovoked  b y  
t h e  U n i o n  a n d  i s  a de m i n i m u s  v i o l a t i o n .  A c c o r d i n g l y ,  t h e  
H e a r i n g  Examiner  recommended t h a t  t h e  ULP a g a i n s t  Management be 
d i s m i s s e d .  

( -  

T h e  B o a r d  h a s  r e v i e w e d  t h i s  m a t t e r  a n d  f i n d s  t h a t  t h e  
U n i o n ' s  r e f u s a l  t o  s i g n  t h e  g round  r u l e s  does n o t  c o n s t i t u t e  a 
ULP. I t  i s  n o t e d ,  however,  t h a t  i n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  
Board  i s  n o t  s a n c t i o n i n g  t h e  use  o f  a t a p e  r e c o r d e r  i n  c o n t r a c t  
n e g o t i a t i o n s .  R a t h e r ,  i n  t h i s  i n t a n c e ,  t h e  U n i o n ' s  a c t i o n  f a l l s  
s h o r t  o f  a ULP. A c c o r d i n g l y .  t h e  Comp la in t  i n  Case No. 85-U-15 
i s  d i s m i s s e d .  

\ 
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I n  C a s e  No. 8 5 - U - 2 7 ,  t h e  B o a r d  f i n d s  t h a t  Management 
c o m m i t t e d  a n  U n f a i r  L a b o r  P r a c t i c e  b a s e d  o n  t h e  H e a r i n g  
E x a m i n e r ' s  f i n d i n g s  o f  f a c t  and t h e  absence o f  any e x c e p t i o n s  
t h e r e t o .  D e s p i t e  t h e  H e a r l n g  E x a m i n e r ' s  c h a r a c t e r i z a t i o n  o f  
management 's c o n d u c t  as  a " t e c h n i c a l  v i o l a t i o n " ,  no i n a d v e r t e n c e  
or o t h e r  u n c o n s c i o u s  e r r o r  b y  management has  been d e m o n s t r a t e d  
wh ich  is s u f f i c i e n t  f o r  t h e  Board t o  o v e r l o o k  t h i s  conduct .  i t  
is w e l l  s e t t l e d  t h a t  an e m p l o y e r ' s  d u t y  t o  b a r  a i n  i n  good f a i t h  

such as t h e  p r o s e c u t i o n  of  an U n f a i r  Labor  P r a c t i c e  Compla in t .  
Maywood Do-Nut  Co.. I nc . .  and L o c a l  37. Bakery,  C o n f e c t i o n e r y .  
and Tobacco Workers.  AFL-CIO, 256 NLRB 507 ( 1 9 8 1 ) .  Acco rd ing -  
l y ,  Management 's i n s i s t e n c e  t h a t  t h e  U n i o n  s i g n  an agreement 
P r o h i b i t i n g  i t s  use  of  a t a p e  r e c o r d e r  as a c o n d i t i o n  f o r  r e -  
suming n e g o t i a t i o n s  i s  an U n f a i r  Labor  P r a c t i c e .  

i s  n o t  s u s p e n d e d  d u r i n g  t h e  pendency o f  c o l  a t e r a l  l i t i g a t i o n  

O R D E R  

I T  IS ORDERED THAT: 

I n  Case No. 85-U-15, t h e  Comp la in t  i s  d i s m i s s e d  because i t  
f a i l s  t o  e s t a b l i s h  a v i o l a t i o n  of t h e  CMPA. 

I n  C a s e  N o .  85 -U-27 ,  Management  s h a l l  p o s t  N o t i c e s  a t  
employee work s i t e s  s t a t i n g  t h a t ,  I n  t h e  f u t u r e ,  i t  w i l l  r e f r a i n  
from i n s i s t i n g  t h a t  t h e  C o u n c i l  Schoo l  O f f i c e r s ,  L o c a l  4 
s i g n  a n y  agreement  g i v i n g  up a s u b s t a n t i v e  r i g h t  as a c o n d i t i o n  
f o r  engag ing  i n  c o l l e c t i v e  b a r g a i n i n g  on b e h a l f  o f  i t s  
membership.  

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 
A p r i l  7. 1986 


